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The House being in Committee of the Whole on the Governor's 
Message, Mr. WAVER obtained the floor and said: , 


Mr. CHairmMan:—The elaborate debates already had upon the 
Governor's Message, would exhaust the interest, if not the resources 
of any ordinary document. I agree with my friend from Steuben 
{Mr. Bemis) that it is a remarkable paper—remarkable for what it 
says and for what it suggests. The unusual character of the ques- 
tions which it presents, and the intense anxiety of the public mind 

“concerning them, justify a thorough examination. In addition to 
this, the plain propriety of an expression, though a feeble one, upon 
this floor and upon this occasion, from the county and the district 
that has furnished the Governor, relieves somewhat the embarrass- 
ment which the weight of the subject and the novelty of the under- 
taking on my part naturally produce. I shall not attempt to make 
a political speech. I shali enter no distant fields of inquiry, but 
shall endeavor ina humble and candid way to discuss the message. 

This communication, from the preeminent ability of its author, 
the rare material which these eventful times have furnished for its 
composition, and the masterly manner in which the absorbing topics 
of the day are presented, stands as the ablest exposition at once, of 
State and National affairs, that the present political derangement has 
called forth. Its pages, illuminated by the clear light of history, 
brightened by the cheering hope, and strengthened by the resolute 
determination that ‘ our Union must be restored, complete in all its 
parts,” reveal our true condition, and more correctly than any other 

utterance answer the question first proposed by Mr. Lincoln nearly 
five years since, and recently repeated with peculiar significance by 
an abdicating Prince of the Republican party in our own State—the 
momentous question “ where are we, and whither are we tending ?” 
Were I to answer the interrogatory of the gentleman from Chenango, 
(Mr. Prindle,) asking what had been done in the Legislature of Indi. 
anna, my response whould be that the most significant event that, 
has there transpired is the repudiation of the message of their own 
| Governor and the endorsement of the message of the Governor of 


4 


New York,—surely “a prophet is not without honor save in his 
own country.” 

True to its own injunction that “we must confront the dangers of 
our position,” it calmly reviews the relations of the State and Federal 
_ governments to each other, the relations of both to the people, defines 
our duties, and assérts our rights,—which topics I propose to ex- 
amine. 

There are times in the lives of States, when the body politic like 
other bodies, becomes deranged and debilitated by excesses and 
sinks beneath repeated abuses. It also frequently happens that the 
remedy applied instead of relieving, aggravates the complaint. Such 
is now the double misfortune of the government of these United 
States. Beset by rebellious hosts who, infuriated by a sense of their 
own guilt, and the desperation of their cause, seek its life, it suffers 
the additional calamity of being defended, if that word expresses 
the relation, by an Administration for whom I have more pity than 
reproach, but whose own conduct demonstrates that they are insensi- 
ble, inadequate, or recreant to their trust. 

Araham Lincoln, representing a sectional sentiment, the declara- 
tion and political success of which was calculated to alarm the 
Southern States, though it did not justify their rebellion; was elected 
President of this Republic by less than three sevenths of the popt- 
lar yote. His election was followed by the secession of States ; his 
inauguration, by the inauguration of civil war. Amid this dissolu- 
tion, in view of the impending storm, what enabled him to take and 
hold his position ? as it the physical or political strength of his 
party ina minority? No sir, it was the commanding unanimity of 
all parties at the North, in the purpose that the Constitution should 
be obeyed. This the South resisted, and the great issue was made 
up. What did the friends of the Constitution then? Did they 
avoid the trial? Did they shrink from the contest? Did the aban- 
don their cause? Did they suspend that part of the Constitution 
which made Mr. Lincoln President, as a necessary peace measure to 
conciliate the South ? 

Let the bereaved homes, the orimsoned fields and the depleted 
treasury of our country answer. ‘They said to the President, many 
of us dislike your politics and opposed your elevation, but the Con- 
stitution declares you elected according to its forms—stand by it and 
we stand by you. ‘Take our property, take our lives, defend your- 
self, enforce the laws. Our security, our liberty, our national exis- 
tence are involved in your case. ‘he Constitution cost one war, its 
preservation is worth another. 

In response to this sentiment, company after company, regiment 
after regiment, brigade after brigade, marched on to witness with 
their lives their devotion to that principle. Vast armies were raised. 
Navies were built. Upon the land and upon the water, the question 
of the Union, the Constitution, and the enforcement of the laws, has, 
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for nearly two years, been discussed with sword and bayonet, debat- 
ed with cannon, and appealed from one battle field to another. 

What was all this for? I ask again, sir, what was all this sacri- 
fice of blood and treasure for? We know what the professed object 
was ; we know what. the patriotic masses intend it for; but a disap- 
pointed people and a disheartened army, are waking up to the inquiry, 
what was it really for ? 

To explain this question, I propose to introduce the testimony of 
the President and his adviser, or rather his dictators, as recorded in 
their own words and acts. ? 

On the 16th of June, 1858, Mr. Lincoln, in a speech delivered at 
Springfield, Il, said what has not been publicly retracted since: 

“Tf we could first know where we are, and whither we are tending, wo could then 
Ketter judge what to do, and how to do it. Weare now far into the fifth year, since a, 
policy was initiated, with the avowed object and confident promise of putting an end 
to slavery agitation. 

* Under the operation of that policy, that agitation has only not ceased, but has con- 
stantly augmented. 

“Tn my opinion it will not cease, until a crisis shall have been reached and passed. 


“ A house divided against itself cannot stand.” 
“TJ believe this Government cannot endure permanently half slave and half free.” 


Was he honest in this expression? If he was, he believed 
what he said. If he believed what he said, and was honest, 
he would act upon it. Has he acted upon it in the prosecution of 
the war? I charge that he has acted upon it as fast and as far as he 
dared; that when the lives and fortunes of the people were fully 
committed'to the war; that when the charity of public sentiment and 
the vast military resources placed in his hands encouraged him to » 
set aside the Constitution and pursue his own schemes under the 
pretext of military necessity, he again, publicly proclaimed the same 
doctrine as Commander-in-Chief of the army and navy of the United 
States, without any recognised legal restrained upon his action. 

I charge that he, and the reckless men who have pressed him into 
their service, have perverted the war from the original and legitimate 
purpose of the people to suppress the rebellion, leaving slavery to 
its fate, to their own secondary and partisan object of abolishing 
slavery, leaving the Union to its fate, and the Constitution at their 
mercy. 

If Riek are grave charges, it is because grave offenses cannot be 
otherwise stated. ‘To substantiate them, I present, in connection 
with the opinion expressed by Mr. Lincoln as an individual, to which ~ 
I have referred, first and chiefly, the Emancipation Proclamation, in 
which he declared a corresponding purpose, as President. 


THE EMANCIPATION PROCLAMATION. 


This proclamation I cannot regard as lightly as many. I cannot 
pass it by with the convenient remark that nobody pretends it is 
constitutional, for the President and others who sustain it, claim that 
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it is constitutional, and it is chiefly dangerous from that assumption. 
It proceeds from the chief executive of the nation, and is at least 
entitled to a respectful consideration. It defines his policy, and 
pledges the army and the navy to its support ; let us examine it, 
{ts principal features are these. 

“1, Abraham Lincoln, President of the United States, by virtue of the power in mo 
vested as Commander-in-Chief of the army and navy, and, as a fit and necessary war 
measure, and, in accordance with my purpose so to do, hereby declare the slaves of 
rebels forever free.” ~ 


He ‘gives three reasons for the proclamation :—the first, one of 
principle, executive authority ; involving the tight to make the 
proclamation ; the second, one of policy, a war measure, involv- 
ing the wisdom of the act; the third, his own purpose—his 
will I shall consider them in their order, and in so doing, 
shall regard the Constitution as what it asserts itself to be, ‘the 
supreme law of the land,” binding upon all, even the President, 
What the South desires is to be released from its obligations ; 
resistance to its authority makes the rebellion criminal. Vattel, on 
the law of nations, says : 

“The Constitution and its laws are the basis of the public tranquility, the firmest 
support of the public authority, and pledge of liberty of the citizens. But this Consti- 
tution is avain phantom and the best laws are useless if they are not religiously 
observed; the Nation ought then to watch very attentively, in order to render them 
equally respected by those who govern, and by the people destined to obey. To attack 
the Constitution of the State and to violate its laws is a capital crime against society, 
and if those guilty of it are invested with: authority, they add to this crime a perfidious 
abuse of the power with which they are entrusted.” . 

“Tf the authority of the prince is limited and regulated by the funddmental laws, the 
prince on leaving the bounds prescribed him, commands without any right, and even 
without a just title; the Nation then is not obliged to obey him, but may resist his un- 
just enterprises. As soon as he attacks the Constitution of the State, the prince breaks 
the contract which bound the people to him; the people become free by the act of the 
sovereign, and see nothing in him but an usurper who would load them with oppres- 
sion. Tho truth is acknowledged by every sensjble writer, whose pen is not enslaved 
by fear, or rendered venal by interest.” 


In defiance of the high authority, President Lincoln, whose duty it 
is to “‘ take care that the laws be faithfully executed,” undertakes to 
do as Commander-in-Chief, what the instrument which makes him 
commander, forbids him to do.’ He transcends the fundamental law. 
He invades the rights of States, destroys their institutions and the 
rights of individuals under them. 

It is contended that the rebellious States have no rights. But we 
have rights, and we mean to maintain them. The Constitution is 
ours still, and we mean, if possible, to preserve it, while we denounce 
as unwise and ruinous, that politicalsurgery which, under the pretense 
of reducing rebellious members to submission would tap the heart of 
the whole nation and destroy the integrity of that authority to which 
we would make them yield. The Constitution is a unit. When 
broken against one State, it is broken against all. It admits of no 
double practice. The part which made Mr. Lincoln President, is no 
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moré binding upon the people, than the part which secures reserved 
rights to the States and to the people, is binding upon him. 

‘The same breach through which the institutions of one section are . 
assailed, exposes those of every other section, as a short practice under 
the “ higher law” has already proved by suspending those most sacred 
of all laws which protect personal liberty, and by propositions. to in- 
terfere with our banking and militia systems. 

Sympathy with slavery and with the rebellion is the answer to this 
argument. Sir, I would shield slaverv from no damage which a le- 
gitimate conduct of the war might occasion. If it stands in the way 
of our advancing armies; let it fall before their presence as fences, 
forests and cities have fallen. I have nosympathy with the rebellion. 
Labominate it as heartily asany man. I have ever been in favor of 
furnishing the means to crush it, as I have ever insisted that they 
should be used for that purpose, and for no other. I will yield up 
anything for its suppression except the principle for which we are con- 
tending, but that, never, to no man. 

We are fighting the South, not for the damage done to the masonry 
of Fort Sumpter; not for the pecuniary value of the property they 
seized ; not for the material injury inflicted upon our flag ; but because, 
when they attacked our forts, plundered our arsenals and tore down 
our national banner, they assailed the life of the Republic by at- 
tempting to destroy its body, the Constitution in which otir fathers 
had reposed its existence. gees 

- In this great struggle as in all others, the duty of the Commander- 
in-Chief is, not to make laws, not to revolutionize his own govern- 
ment, but to enforce obedience to existing authority, and exact rights 
under it, whieh ordinary means fail to secure. His powers are to di- 
rect the army, and, if he will, to lead them on to subdue the enemy 
by all means sanctioned by the Constitution of his country, to which 
he ig amenable in war and in peace, and which provides for both of 
these conditions, and not from behind the fortifications of the Capital, 
to fire at the foe, proclamations loaded with the laws of the land. 
Quaker guns are deadly weapons compared with such instruments. 

Rising above the law destroys it. ‘The proposition that the Con- 
stitution by virtue of any express or implied powers, makes the person 
who is to execute it, superior to itself, means that it authorized its own 
destruction, and points out the way to accomplish it. No man can 
safely be trusted with unlimited power, as no man is infallible. The 
inviolability of the laws by our rulers, is the only safety of the 

eople. é 
. ‘The second reason assigned for the proclamation is, that it is “ a fit 
and necessary war measure.” ‘The discretion to decide upon what is 
fit and necessary to the success of military operations is wisely given 
to commanders within the limits of those statutory regulations which 
form the military code. The propriety of an advance or retreat, of 
blowing up a vessel or destroying a city, and of similar military acts, 
must, in the emergency, be left to the judgment of the commander. 
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This license may be abused, but it cannot wound the law, for the law 
grants it. / 

Such, however, is not the kind or extent of the discretion claimed 
by the President in his interpretation of the Emancipation scheme to 
the Chicago delegation. ‘ Understand,” said he,“I raise no objection 
against it on legal or constitutional grounds, for as commander-in- 
chief of the army and navy, in time of war, I suppose I have a right 
to take any measure which may best subdue the enemy.” He de- 
sires to have it distinctly understood that he soars above the Consti- 
tution into a region where his own will is, in time of war, the supreme 
law and the judge of what is necessary to execute it. 

What sort of necessity isthis? Can you define it ? Can you mark 
its bounds? Can you describe the acts which it may or may not do? 

It is as boundless as space, as irresponsible as the winds that sweep 
through it. 

The necessity of any act as a means to accomplish a desired 
result, implies the inadequacy of other means and peculiar fitness 
in itself. 

In this view, or in any view, how stand the Emancipation pro- 
ject? Has it swelled the ranks of our army and inspired our. 
troops with new courage ? Has it discouraged and weakened the 
enemy? Has it awakened fresh enthusiasm in the loyal portions 
of the country ? Has it made the war more popular or success- 
ful? It has produced neither of these results. On the.contrary, 
this new development has occasioned distrust and despondency 
in the army. It has nerved the South to a more determined 
_ resistance. It has distracted the North, and has been followed 

by disaster to our cause. 

Necessity! Are our soldiers cowards and our generals fools, 
that, with superior resources and superior numbers, they cannot, 
under proper managément, cope with the rebellion? I do not 
believe it. Negro brigades and emancipation proclamations may 
be necessary in an Abolition war, but never in a war for the 
Union and the Constitution. The people of the North, who have 
heretofore stood as one man, ready to give and go, know them- 
selves too well; they know their own loyalty, their own devotion, 
their own strength too well, to believe the assertion, from what- 
ever source it may come, that negro allies were necessary to ren- 
der them successful. 

Necessity ! What more could the President ask? The people 
gave him all the men he wanted, and he prints his own money 
Necessity is never satisfied. 

Necessity! Where will this new theory of Government lead 
us? Ifthe President can, under any circumstances, exalt himself 
above the Constitution on the plea of necessity, and from that 
high vantage ground strike down the institutions of one State, 
tell me, tell me if you can, what prevents him on the same ground, 
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he being the judge of the necessity, from dicta'ing to all the 
States what form of government they shall or shall not have? | 

Suppose he should conclude that he could best subdue the enemy 
by making all his own laws, and should abolish Congress; suppose 
he should then conclude that he could best subdue the enemy 
by interpreting the laws, and should abolish the Courts ; suppose 
he should conclude that he could best subdue the enemy by dis- 
. missing all conservative generals from the army, and should do 
that ; suppose he should then conclude that he could best subdue 
the enemy by wearing a crown, and should put one upon his 
honest head, would you say “the King can do no wrong?” Yet 
this is what your implicit confidence in honest Abraham sanctions. 
This is what is possible, if not probable, under: the military 
necessity doctrine, under the war power. 

No act can be justified as a necessity which defeats the object, 
for the accomplishment of which it is alleged to have been’ done. 

As the gentleman from Steuben (Mr. Bemis,) challenged the 
citation of authority condemning the proclamation, I will refer 
him to one which I think will gratify him, and the principal part 
of it will be the very passage quoted in its support by his brother 
Republican from Tioga, (Mr. Davis,) from Vattel, who, in speak- 
ing of the justifiable means by which an enemy may be weakened, 
says: ‘The business of a just war being to suppress violence 
and injustice, it gives a right to compel by force, him who is deaf 
to the voice of justice. It gives a right of doing against the enemy 
whatever is necessary for weakening him, for disabling him from 
making any further resistance in support of his injustice, and the 
most effectual, the most proper methods may be chosen ”—Why 
stop here? Why not finish the sentence? Why close the mouth 
of the author with his thought half uttered? I will supply what 
he suppressed, and let it answer for itself.. The author continues, 
“ provided they have nothing odious, be not unlawful in them- 
selves, or exploded by the law of nature.” 

On this principle, we submit that the emancipation proclama- 
tion is unauthorized by the laws of war, because it is unlawful for 
the reasons which we have given, and because it is odious, in 
that it proposes to let loose upon civilized society, erring, faulty, 
rebellious, yet civilized society, four millions of brutal beings, 
and inaugurate scenes of butchery, rapine and death, which red- 
handed Mars would blush to own, and over which none but devils 
could rejoice. 5 
The only remaining reason given for the proclamation, and 
which affords the true solution of the matter, is the purpose of 
the President so to do, which he states had been publicly declared 
for full one hundred days. How long this purpose had been 
entertained he does not say—we are left to gather that from 
other sources. Ido not say that at the time of his Springfield 
- speech, Mr. Lincoln expected to be the instrument to carry out 
the doctrine which he then preached. I only take the words of 
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himself and other Republican leaders, to show that the spirit of 
the proclamation is in harmony with their principles, their pre- 
dictions and their threats ; that they were determined to press 
the agitation of the slavery question to a degree that would pro- 
duce a erisis in which either slavery or the Union would be 
destroyed, and that such a crisis having arrived, they mean ‘to 
use it for that purpose. 

The “higher law,” the “irrepressible conflict,” “a house 
divided against itself cannot stand,” were thundered: from the 

“stump as political truth, were preached from the pulpit as riligious 
instruction, were heralded by the press as the popular belief, 
until the whole land resounded with the revolutionary cry. 
Moderate men yet hoped that these unwise and dangerous party 
tactics would, in the event.of success, be abandoned, and that the 
Government would still be administered upon a constitutional 
basis. But when and where has the change been made, and what 
is the evidence of it? Does it appear in this threatening remark 
made by Mr. Lincoln in his speech at Cooper Institute in Feb. 1860: 

“There is a judgment and a fecling against slavery in this nation, which cast at least 
a million and a half of votes. You cannot destroy that judgment and feeling—that 
sentiment, by breaking up the political organization which rallies around it You can 
searcely scatter and disperse an army which has been formed into order in the face of 
your heaviest fire. But of you could how much would. you gain by forcing the sentiment 
which created it out of the peaceful channel of the ballot box into some other channel? What 
would that other channel probably be? Would the number of John Browns be lessened or 
enlarged by the operation ?” 

Do you find it in the rejection of the Crittenden Compromise 
measure ! Does it show itself in the announcement of the 
President that he would-save the Union with or without slavery, 
reserving the discretion to do which he pleased? Is it mani- 
fested in the abolishment of slavery in the District of Columbia, 
of which I do not complain, for it was lawful—I only speak of 
it as a link in the chain ? Is it evident in the division of Virginia 
as a war measure, of which I do complain, for it was unlawful, 
and establishes a precedent by which New York may be cut in 
twain—another link in the chain? Do you find it in any of these 
proclamations, the end of the chain by which the laws and liker- 
ties of the people are suspended? You will search in vain for 
any traces of departure from the extremest tenets of Republican 
partisanship. They still control the Administration and afford a 
lamentable exhibition of the ruling passion strong in death, 

{ believe the well meaning massgs who supported Mr. Lincoln 
little thought that disunion lurked in the Chicago Piatform, upon 


which he was elected, and least of all did they expect to find it: 


embedded in the corner stone—tho part borrowed from the 
Declaration of Independence. And yet, the man who controlled 

e Convention and who dictated the Platform, the man who 
made Mr ‘Lincoln President, and has since controlled him, in his 
interpretation of it in the Tribune of Febuary 23d, 1861, tells the 
country that ; 
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** We have repeatedly said and we once more insist, that the principle embodied by 
Jefferson in the Declaration of American Independence, that governments derive their 
just power from, the consent of the governed, is sound and just; and that if the Slave 
States, the Cotton States, onthe Gulf States only, choose to form an independent nation, 
they have a clear moral right to do so. Whenever it shall be clear that the great body 
of the Southern people have become conclusively ahenated from the Union, and anxious 
to escape from it, we will do our best to forward their views.” 


xt . Sx * . 
Here is a bold and uneguivocal statement of one alternative, 
the emancipation provlamation presents the other, the Sylla and 
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. Charybdis between which this nation is passing to ruin, while 


the Constitution, which prohibits both, is denounced by the high 
priests of Republicanism in Congress and out of it, and discarded 
as unfit for the government of the country ;—of which the follow- 
ing is a specimen from Mr. Stevens of Pennsylvania :. 

“This talk of restoring the Union as it was, under the Constitution as itis, is one of 
the absurdities that I have heard repeated until i am about sick of it. The Union can 
never be restored as it was. ‘here are many things which render such an event im- 
possible. Tho Union shall never, with my consept, be restored under the Constitution 
as it is, with slavery to be protected by it.” 

Let the President emancipate himself from the bondage of 
these rash men. Let him return to his allegiance to the Consti- 
tution of his country. Let him plant himself firmly upon that 
rock, and all good men will again rally around him, and stand er 
fall with him. But if he attempts to prosecute his voyage over 
the unknown sea which he has entered, this great Western ship 
of State will be, as its nautical emblem, the Great Hastern would 
be, without conipass, chart or rudder, with all her steam on and 
her sails spread in a storm, and if she is not wrecked on the 
shoals of despotism, she will tear herself asunder in the anarchy 
of unrestrained power. 

With these remarks, Mr. Chairman, I pass to the consideration 
of that part of the Message which discusses the rights and duties 
of the citizens of New York, under the other proclamation, which 
declares martial law over us—a fitting counterpart to the one 
already examined. 

ARBITRARY ARRESTS. 

The questions presented by this portion of the Message grow 
out of the conduct. of certain officers acting under the discretion 
of Federal authority in arresting, deporting and imprisoning 
citizens of this State in alleged violation of law. It declares that 
personal liberty, the purest liberty and the greatest blessing that 
any government can bestew upon its subjects, and upon which 
the enjoyment of all others depends, has been unwarrantably 
interfered with by those whose duty it was to preserve and de- 
fend it. It states that the highest right of the citizen has been 
violated by the highest executiye authority, in defiance of the 
highest law of the land. Dawe ; 

This is in no sense a partisan question, nor-can it be made such. 
The fact that a dominant party have assumed a questionable 
power, and directed it against those of an opposite political faith, 


.does not destroy the community of inteygst which both have in 


. 


12 : 


preserving inviolate a fundamental principle of the government 
to which we owe a common allegiance, and from which we are 

- alike entitled to protection; nor is it a reason why all who love 
their country more than their party should not unite in examin- 
ing the validity of the grounds upon which that power is exer- 
cised. There is certainly nothing in the history or prospects of 
the party now controlling National affairs, that should make them 
desirous, during their first Administration, which bids fair to be 
their last, to establish the precedent that the Chief Executive 
may suspend the Constitution and substitute his will. 

The great right of personal liberty, with us, is the prerogative 
of no individual or class of men, but the common property of the 
people. It is not to be extended or withheld for opinion’s sake. 
Like the air we breathe and the light we enjoy, it is the privilege 
and possession of every person until he shall have been adjudged 
unworthy of it by due process of law. You may igore it or defy 
it for a time, but 80 long as Anglo-Saxon blood flows in the veins 
of the descendants of the brave yeoman who, “ sword in hand,” 
first wrested in from King John, and of those equally brave and 
resolute patriots who transplanted it upon American soil, it will 
assert itself as an original, independent, native right of mankind. 
The spirit that achieved it still lives to defend it. You can no 
more suppress it than you can successfully seal the fountains of 
the earth. It will find vent, and by it culminating strength, out- 
rise all obstructions, cut through all barriers, and play sad pranks 
with those who attempt to resist it, as the penalty of undue res- 
traint. But it may be regulated, and is wisely regulated by the 
provision of our State and National Constitutions, which de- 
clares that no person shall be deprived of his liberty without duo 
process of law. It is the vindication of that provision which the 
people of New York demand at our hands. 

We ask no new license, no extension of privilege, no unusual 
indulgence. We only claim, but fully claim the ancient freedom 
of the American citizen under the guarantees of the Constitution 
as our fathers made it, without which guarantees it would not 
have been adopted, and without which it cannot endure. 

The numerous instances in which this provision has been vio- 
lated within the last eighteen months, are too recent, palpable 
and familiar to need a detailed recital. Were Tracy, Benedict, 
Reeve, or any of the victims of arbitrary arrests within this State,’ 


who have been snatched from their homes and hurried off to pri- . 


son without explanation or examination, and there confined, 
without an opportunity to determine the question of their guilt 
or innoceuce, were these men “,informed of the nature and cause 
of the accusation,” were they “confronted with the witness 
against them,” did they “ enjoy the right of a speedy and impar~ 
tial trial by a jury of the State,” were they “ deprived of their 
liberty by due process of law” as the Constitution directs? No, 
sir. They were proceeded against by a process unauthorized 
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and unwarranted by law, unless tho edicts of the Adminstration 
aro law—which is the question. They were arrested by the 
newly invented, telegraphic, proclamatory process of the Presi- 
dent, by which a roving a commission has been issued to a horde 
of petty officials from Provost Marshals down to constables, to 
arrest for a variety of enumerated offences and for disloyal 
practices generally. And how was the question of loyalty to be 
determined 2. What was the test? At best only the uncultivated 
judgment of a policeman ; probably his prejudice, and possible 
his malice. No open accusation was-made to them. They were 
confronted by no witnesses ; no trial was allowed. 

I do not stand here to claim the innocence of these men, for 
they may have been guilty, and if so, should have been punished, 
and not persecuted. Ido not pronounce them guilty, for that 
has not been proved. but I do maintain that the arbitrary, un- 
authorised, law-defying manner in which they have been treated, 
if sanctioned, strips yon and me and every man, no matter how 
pure, or innocent, or patriotic he may. be, of all security, and 
leaves us at the mercy of a ruler, who whatever be his title, is in 
fact, a Despot. 

“It is said, these men were notoriously disloyal and open in their 
hostility to’ the government, and in their sympathy with the . 
Rebellion. They demanded, as they had a right to demartd, and I 
now ask for the proof. But that requires investigation, which 
was denied. Does the magnitude of the offence, or the facility 
of conviction, dispense with a trial? In this loyal State, yes, 
thoroughly loyal State for among all your arrests, you have not 
convicted a man, or even ventured to put one upon his trial—in 
this State which has contributed two hundred and twenty thous- 
and men and a proportionate amount of money. for the war, where 
the courts have been open and ready to execute the laws, where, 
since the war commenced, every branch of industry and every 
variety of property, not less than her marshalled hosts, have 
toiled and paid and marched to the music of the Union and the 
Constitution, was there any danger here, that the men who had 
sent their sons and brothers and kinsmen to fight armed treason 
in the field, would suffer it to go unpunished at home? or were 
the President and his policemen acting upon rumor, a safer and 
wiser tribunal of justice, than a judge and jury acting upon evi- 
dence? Neither proposition is true or tenable. No justification 
of this bold and unnecessary usurpation of power can be found 
in the character, condition or disposition of the people of this 
State. ' ; 

HABEAS CORPUS. 

If any justification does exist, it is lodged in the legal right of 
the President to suspend the writ of habeas corpus and proclaim . 
martial law in this State—both of which claims we dispute and 
shall attempt to disprove-by authority, not as novelas his procla- 
mations, but quite as sound and reliable. Has he a right to sus- 
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‘pend the writ here—here, where the gentleman from Steuben 
(Mr. Bemis) considers himself safe from the danger supposed to 
be implied in the remark of the gentleman from New York (Mr. 
Dean) that “it is a game two can play at” on the ground which 
he admitted and claimed, that “there is no excuse for suspend- 
ing the writ in this State, because we are at peace,” while he 
failed to tell us what better right the President has, than the 
Governor, to supend the same writ, in this same peaceful State ? 
Has he a right to suspend the writ % Some of those who affirm 
this, cite the Constitution to show that the power to suspend the 
writ is executive and vested in the President by virtue of his 
office. If that be so, why was it put, where we find it, under the 
head of legislative power? The provision is contained in the 
second clause, of the ninth section, of the first article of the Con- 
stitution among the enumerated powers of Congress, and reads: 
‘‘ The privilege of the writ of Habeas Corpus sbali not be sus-. 
pended unless, when in cases of rebellion or invasion, the public 
safety may require it.” It is one of the limited powers of Con- 
gress, certainly, but this limitation, so far from making it execu- 
tive, enjoins that Congress itself shall not exércise it except in 
the cases specified: 

The clause which precedes it and the one which follows it, as 
this also*does, clearly relate to Congress. 

This construction. of the provision is in harmony with the in- 
terpretation put upon it when the Constitution was under dis- 
cussion in the Conventions which adopted it. As the authority of 
Massachusetts may be more acceptable to some, than that of any 
other State. 1 quote the opinion of her statesmen as recorded in 
iliott’s Debates. Judge Dana, in answer to some objection onthe 
ground that the time for which it might be suspended, was not 
limited, said that ‘She did not see the necessity or great benefit of 
limiting the time. “The safest and best restriction therefore, arises 
from the nature of the cases in which Congress are authorized to ex- 
ercise the power at all.” Judge Sumner followed in the expression 
of a similar opinion. ‘ 

As this controversy involves principles which received their first 
recognition, in the common law, the opinions of the early elemen- 
tary writers of England, and of our own jurists, who have drawn 
their wisdom from the same source, are of the greatest weight. 
The Sun has not exhausted his brilliancy because’ for nearly six 
thousand years he has lighted the Earth in her career ; nor has the 
authority of these sages become dissipated because for centuries 
they have guided the jurisprudence of the most intelligent and 
powerful race of mankind. Blackstone says, that: 


“Tt is not left to the Executive power to determine when the danger of the State ig 
so great as to render this measure expedient; for it is the Parliament only, or the leg- 
islative power that, whenever it sees proper, can authorize the Crown, by suspending 
the Habeas Corpus act for a short and limited time, to imprison suspected persons with- 
out giving any reason for so doing.” . 


Our own Story re-affirms the same doctrine in these plain words: 


¢ 
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“Tt would seem, as the power is given to Congress to Suspend the writ of habeas 
corpus in cases of rebellion or invasion, that the right to judge whether the exigency 
had arisen, must exclusively belong to that body.” 


This principle has uniformly been recognized in adjudicated cases 
in which elaborate opinions delivered by Marshall and Taney, 
the ablest expounders of Constitutional law that this country has 
produced, concur in ruling that “the question depends upon 
political considerations on which the legislature is to decide.” 
The case from 12 Wheaton, 19, cited by the gentleman from 
Essex, (Mr. Havens,) and from which he made such copious and 
positive quotations, is quite unlike the one in hand. In that in- 
stance a man named Mott, having refused to answer a call for the 
State Malitia in 1814, was summoned before a court-martial and 
fined ninety-six dollars for his disobedience ; to satisfy. which 
penalty his goods were taken. Mott brought an action of replevin 
to recover his property, for the reason, alleged among others, that 
the President had no authority to call out the militia of this 
State. This action, after having been tried in the State courts, 
and judgment rendered in favor of Mott, was taken by writ of 
error to the Supreme Court of the United States, where the judg- 
ment was reversed on the ground that Congress had, by the act 
of 1795, delegated to the President the power to call out the 
militia ‘‘ whenever the United States shall be invaded, or be in 
imminent danger of invasion,” and the ruling of the court, pro- 
nounced by Justice Story, was that “‘ whenever a statute gives. a 
discretionary power to any person to be exercised by him upon 
his own opinion of certain facts, it isa sound rule of construction 
that the Statute constitutes him the sole and exclusive judge of 
the existence of those facts, and, in the present case, we are all 
of opinion that such is the true construction of the act of 1795, 
The other case cited by the same gentleman from 7 Howard, 1, 
is equally foreign to the questions involved in this discussion. 
That was an action of trespass, for breaking and entering the 
house of one Martin Luther, who was-engaged in the conspiracy, 
headed by Dorr, to overthrow the charter Government of Rhode 
Island in 1842. The revolutionary party, without any authority, 
direction or countenance from the existing government, and with 
a full knowledge of its determination to preserve its lawful exis- 
tence, formed associations, called a Convention, framed a Consti- 
tution which they ratified, ordered an election, and attempted to 
put the new Government into operation by force of arms. Justice 
‘Taney, in his opinion, says, “it was a state of war, and the 
established Government resorted to the rights and usages of war 
to maintain itself, and to overcome the unlawful opposition.” In 
this condition of affairs the Legislature of Rhole Island, and not 
the President, declared martial-law, under which the alleged 
trespass was committed, which was justified by the court; and 
the Governor invoked the aid of the President against domestic 
violence, under the act of Congress of February 28th, 1795, which 
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provides that, “in case of an insurrection in any State against the 
Government thereof, it shall be lawful for the President of the 
United States, on the application of the Legislature of such State 
or of the Executive, when the Legislature. cannot be convened, 
to call forth such number of the millitia of any other State or 
States, as may be applied for, as he may judge sufficient to 
suppress such insurrection.” 

Now, I ask the gentleman from Essex to tell us whether at the 
time these arrests were made, Congress had delegated to the 
President the power to suspend the writ of habeas. corpus? 
whether the people of this State had refused to answer the re- 
peated calls for troops? or, whether they had attempted to over- 
throw the Government of this State or of the United States ? 
and, if not, why he sends out to the country, as an argument in 
favor of arbitrary arrests, these decisions, made upon: premises 
entirely different from those under consideration, unless it be a 
part of the systematic misrepresentation by which the adminis- 
tration and its retainers have misled the people, and now seek to 
fetter and then defy them ? 

I would also ask him how he disposes of the concluding remark 
of Judge Taney, that, 

“ No one, we believe has ever doubted the proposition that according to the institu- 
tions of this country, the sovereignty in every state-resides in the people of the State, 
and they may alter and change their form of Government at their own pleasure.” 

If the gentleman has detected that these eminent jurists have, 
in their decisions, contradicted, confounded and stultified them- 
selves, he has made a discovery in law, unsurpassed in brilliancy 
except by the many remarkable discoveries of the President in 

olitics. 

e It is a fortunate case which can command as this does, the 
united support of Blackstone, Story, Marshall and Taney. More- 
over, the entire history of the writ of habeas corpus, both English 
and American, from the time that the first concession was em- 
bodied in the Magna Charta at Runingmade, through successive 
statutes, until it was fully developed in the act of Charles IL, 
upon which the enactment of our own State is based, shows that 
it was the denial of a power claimed by the Executive, whether 
Prince or President, and the vindication of a right belonging to 
the governed ; and I ask the gentleman who is to follow me, 
or any other defender of arbitrary arrests upon this floor, to ex- 
plain, by what system of logic, by what rule of common sense, 
irrespective of authority, he can pretend that the people ever had 
any protection under this act if it can be revoked at the pleasure 
of the ruling power, against which it was intended to shield them? 
Such a construction is absurd ; it stultifies itself ; it is the quint- 
essence of political fanaticism. 
MARTIAL LAW. 


Has the President a right to proclaim and enforce Martial law 
in this State, where no war exists and where the only obstruction 


~ 


17 


to the law is that caused by his own acts? In entering upon 
this question it may be well to define the distinction between 
military law, and martial law, which, as we understand it, is this: 
Military law is a system of legislative enactments framed for the 
Government of the persons and property connected with the 
army, and is limited to them. It may be rigid in its discipline, 
but is administered according to well known rules. 

Martial law is the law of the sword, enacted by the will of the 
man who wields it; or, as Sir Mathew Hale said, “ itis in truth 
and reality no law, but something indulged, rather than allowed 
as law.” Its only legitimate scope is within the lines of military 
operations and in places where actual rebellion, insurrection or 
invasion, interrupt the sway of the civil law. _ It is a law of force. 
It is a law of violence. It is a law which practices what is ordi- 
narily unlawful by the right which war gives,—real war where 
it isused gives—to overcome resistance. Itisa Jaw which implies 
that those against whom it is enforced are hostile to the power 
that exercises it. How does such a Code fit the condition of New 
York? How does it harmonize with the sprit of the war meetings 
held in every nook and corner of her empire ?. How does it 
agree with the resolutions of her counties taxing themselves to 
raise recruits 2? How does it compare with the conduct of her 
late Governor in advancing bounties to volunteers? How does 
it comport with our own action in legalizing all these proceed- 
ings ? Such a spontaneous exhibition of patriotic enthusiasm is 
without a parallel. Init, you behold a mighty people without 
distinction of party, and almost without individual exceptions 
voluntarily raising large armies by the moral strength of a pre- 
vailing sentiment, and assuming heavy pecuniary obligations 
through faith in the justice of their cause, and confidence in the 
patriotism of each other,—which ecnfidence has been realized. 

Were these men, while engaged in this work, to be regarded as 
incendiaries, robbers and assassins with whom they have been 
classed? Sir, I know not how tamely you may bear it, but for 
myself, next to the theory of secession which would scatter and 
destroy the Federal power, I believe it is our duty to rebuke that 
grasping usurpation that would clutch the reserved rights of the 
States and the natural rights of citizens, and wrench them from 
us on the false pretense of a necessity which does not exist. 
‘The success of the war does not demand it. All the resources of 
the country were at the disposal of the President without it. It. 
is a desperate attempt to gather up power and wield it for revo- 
lutionary purposes. 

The gentleman from Chenango (Mr. Prindle) has cited a venera- 
ble English author, Tytler on Courts Martial, to show that ne- 
cessity is a justification for the exercise of arbitary power. By 
going back a little farther he might have made stronger and more 
pertinent extracts from the same volume, to the effect that, “ at 
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times it was not necessity that was cited to justify any infringe- 
ment or suspension of law; the motive of convenience was 
equally sufficient for the Prince and the reason seemed equally 
plausible in the eyes of the people.” He might have traced them 
both to their origin in the Feudal system which was a pure mili-~ 
tary despotism. If he had reviewed the history of the Brittons: 
during their struggle to relieve themselves from military vassa- 
lage and rise to a higher and freer civilization, he would have: 
noticed that.both indicate successive periods of progress towards 
the famous Petition of Right, by which martial law was curbed 
to such a degree that, in the words of the same writer : 

“The change produced in the government by this single Statute, Tis justly considered 
by all moderate men, as almost equivalent to a revolution and a new contract between. 
the King and the people.” : 

He would also have noticed that it was effectually restrained’ 
by the Declaration of right and the Mutiny Act that followed. it,. 
by which the military system of England was based on legislative: 
enactment, and that renewed from year to year. 

I am surprised that the conduct of General Jackson should 
have been cited to justify arbitrary arrests within this State. 
The circumstances under which he used the power are as different 
as the time and place are distant. It was within the lines of the 
army. A mixed population were turbulent and insurgent, The 
Legislature of Louisiana, themselves corrupt, encouraged the 
State militia to mutiny. Commerce was prohibited ; the courts 
had been closed. No authoritative news of peace had reached, 
the General at the time the arrests were made. Hostile armies 
faced each other. A battle had been fought and another was 
imminent. There was war at New Orleans. Is there war here ? 
These facts appeared in General Jackson’s defense and yet he 
was punished for the act by a fine of one thousand dollars which 
he promptly paid. The restitution of this money by the Federal 
Government was a gratuity of the Nation, and does not impugn 
the legality of the sentence by which it wasimposed. I am will- 
ing that his example should go before the public, and, if it con- 
taius any argument in support of the conduct of the present 

Administration, those who need it, are welcome to its benefit. 
In opposition to this current of authority stands the practice of 
the President ;—a practice which he has inaugurated for the first 
time in American history, and inflicted upon a loyal people, whose 
lives and possessions were freely offered to defend him and the 
Constitution, which forbids his injustice. It matters little how 
honest he may be in his errors ; it is a miserable reparation after 
one has been robbed ; to be told that the perpetrator of the outrage 
meant to be honest in doing it. 

But we are invited to desist from this discussion because it tends 
to produce collision with the administration. We have attempted 
no invasion of executive prerogatives, and if the President,. 
leaving his proper sphere, and wandering about blindfolded by ne- 


19 = 
t 
cessity, encroaches upon the rights of the people and they assert 
them, he must pardon the offense, if offense it be, which his un- 
ruly conduct invites. Keepstill, you said when the war broke out, 
ask no questions, go and fight. We kept still, and went and 
fought. Keep still again you say; don’t worry if you are im- 
prisoned; with some of you in the army and the rest in dungeons 
we'll make * the Union what it ought to be.” Redeem your first 
promise before you ask us to trust you with the keys to our cells. 

You protect the property of the citizens, why uot protect his 
person? You guard his material interests, why not guard his 
liberty 2? Agriculture, art, manufactures, commerce, every va- 
riety of business enterprise receives at your hands the fostering 
care it deserves. You do more. I notice on my files“ A Bill to 
protect moose, wild deer, and fresh water fish.’ You penetrate 
by your legislation the unbroken wilderness where civilization has 
never made its abode, and there, regulate by your enactments, the 
time and manner of taking the wild beasts that roam through its 
solitudes. You send it into the air, and shield the fowls thereof 
from the wanton and untimely aim of thesportsman. You spread 
it over our lakes and streams and protect their finny tribes from 
arbitrary arrest, and when a panting freeman dashes through our 
streets, hunted by the minions of tyranny, have you.no protection- 
for him? This protection must be afforded. Civil liberty has 
cost too much, is worth too much, to be surrendered in this age, 
and in its present degree of advancement without an effort to 
preserve it. 

If there is such a saving efficacy in necessity, if it contains a 
remedy for all our woes, if it is able to lift us above all our 
troubles and place us again upon the road to returning peace and 
happiness, if it is the safest guide in trying times, why not erase 
from our escutcheon the proud word that adorns the ceiling of 
this chamber, the word that has thus fay led us on in our rapid 
growth and rising power, the word whose measure we have ever 
aspired to span, but which we never have, and never can attain, 
for it always points still “higher,” and write in its place the 
mystic motto, Necessity ? Sir, it is because we dare not trust it. 
It has no cardinal point. Itis a nullity. This assembly is a 
mockery, our legislation is a farce, if we hold our lives and liber- 
ties at the sufference of the President, and if we are here, not by 
protection of law, but at his pleasure. Sir, our duty is not to 
desist, but to resist this usurpation ; not as the south have done, 
by violence and revolution; these come fast enough, and soon 
enough, alas! sometimes faster and sooner than occasion demands 
them ; but resist it by a conservative adherence to fixed princi- 
ples of government ; resist it through the agency of our Courts 
and Legislature ; resist it as the mighty river at our feet resists 
obstructions to its flow towards the freedom of the ocean, by 
bearing them alongin its own natural channel ; resist it by show- 
ing the popular will and popular determination, which the Presi- 
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dent has expressed a desire to know and a readiness to obey— 
by expressing that will and that determination so emphatically 
that he cannot innocently disregard them. And this resistance 
will continue until civilized liberty exhausted, defeated, shall 
surrender a'l its glorious achievements, abandon all its noble en- 
terprises, and drag its dilapidated form back, over all the barriets 
it has. surmounted, and bury itself in the barbarism from which 
it emerged. 

Free discussion must be allowed. It is the weepon with which 
liberty has ever asserted and deferded herself, and who attempts 
to suppress it, resists the springing charge of a battery he cannot 
spike, for the people stand at the breach. 4 

Sir William Jones’ definition of true patriotism contains as 
_ much philosophy as poetry, and is peculiarly pertinent to the 
point : 

What constitutes a State? : 
Not high raised battlements or labored mound, - 
Thick wall or moated gate; 
Not cities proud, with spires and turrets crowned; 
5 Not bays and broad-armed ports, 
Where, laughing at the storm, rich navies ride; 
i Not starred and spangled courts, 
are vaipere low-browed baseness wafts perfume to pride. 


t=". No; mon, high-minded men, 
‘ With powers as far above dull brutes endued, 
; In forest, brake or den, 
As beasts excel cold rocks and brambles rude; 
“= Men who their duties know— 
But know their rights, and knowing dare maintain, 
Prevent the long-aimed blow, 
= “And crush the tyrant while they rend the chain; 
These constitute a State ; 
And sovereign law, that State’s collected will, 
O’er thrones and globes elate, 
Sits empress, egowning good—repressing ill. 


The verdict of the people in November lest placed New York 
in no false position. She has started upon no trial trip, no voy- 
age of discovery; but with her ancient chart and her anc ent 
pilot, she has again resumed her career as a law-abiding and law- 
defending member of this Confederacy. : 

The message of the Governor has placed her in no false posi- 
tion. On the first day of January, 1863, the white citizen of 
New York, not less than the colored man of the south, cid walk 
forth a freeman—free to think, free to speak, free to act, free, 
not to violate the law, but to obey it, and if he disobey it, to be 
tried by the law and punished according to it. 

If the helm of our afflicted nation shall, before it be too late, 
be grasped by a hand like that which has lately taken control of 
this State, we may yet have occasion to rejoice over “ the Union 
restored, complete in allits parts,” the Constitution rescued from 
detruction, and the life of the Republic reneweil. 
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